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QUESTIONS INVOLVED ON APPEAL 

Whether the Appellees in discharging the Appellant, 
a permanent civil service employee,, from his position in 
governmental service, complied with the statutes and 
regulations, and whether such an employee may be dis¬ 
charged in absence of any proof of any nature to sustain 
alleged charges filed against him. 
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Httt&ii States Qlmtrt of Appeals 

Fob the District of Columbia Circuit 
No. 11,716 


George C. Mulligan, Appellant, 
vs. 

T. Coleman Andrews, Commissioner of Internal 
Revenue, et al, Appellees . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

Judgment in this case was entered on November 5, 
1952 (JA. 31). Notice of Appeal was filed on December 
9, 1952 (JA. 32), within sixty (60) days from the date of 
entry of the judgment. Jurisdiction of this appeal is 
granted under Title 28, Section 1291 of the United States 
Code. 


STATUTES AND REGULATIONS 

(5 U.S.C. 652) 

“Removal without pay from classified civil service 
—only for cause; notice; copy of charges; time to an¬ 
swer; examination; record; persons exempt 
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(a) No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote 
the efficiency of such service and for reasons given in 
writing. Any person whose removal or suspension 
without pay is sought shall (1) have notice of the 
same and of any charges preferred against him; (2) 
be furnished with a copy of such charges; (3) be 
allowed a reasonable time for filing a written answer 
to such charges, with affidavits; and (4) be furnished 
at the earliest practicable date with a written deci¬ 
sion on such answer. No examination of witnesses 
nor any trial or hearing shall be required except in 
the discretion of the officer or employee directing 
the removal or suspension without pay. Copies of 
the charges, the notice of hearing, the answer, the 
reasons for removal or suspension without pay, and 
the order of removal or suspension without pay shall 
be made a part of the records of the proper depart¬ 
ment or agency, as shall also the reasons for reduc¬ 
tion in grade or compensation; and copies of the 
same shall be furnished, upon request, to the person 
effected and to the Civil Service Commission. This 
subsection shall apply to a person within the purview 

of section 863 of this title, only if he so elects. 

• • • ?> 


Title 5, Code of Federal Regulations, §9.102 (1): 

“Action against employees. No employee, veteran or 
non-veteran, shall be separated, suspended, or de¬ 
moted except for such cause as will promote the 
efficiency of the service and for reasons given in 
writing. The agency shall notify the employees in 
writing of the action proposed to be taken. This 
notice shall set forth, specifically and in detail the 
charges preferred against him. This employee shall 
be allowed a reasonable time for filing a written an¬ 
swer to such charges and furnishing affidavits in sup¬ 
port of his answer.” 

Civil Service Rules and Regulations, §9.101 (a): 

“AGENCY RESPONSIBILITY FOR SEPARATION 
OR DEMOTION OF EMPLOYEES—{a) The em- 


ploying agency shall remove, demote or reassign to 
another position any employee in the competitive 
service whose conduct or capacity is such that his re¬ 
moval, demotion or reassignment will promote the 
efficiency of the service.” 

Section Sl-11 of the Federal Personnel Manual: 

“THE POWER OF REMOVAL AND SUSPENSION 
—the power of removal is incident to the power of 
appointment in the absence of express constitutional 
or statutory provision to the contrary. The Attor¬ 
ney General has held that the power to remove a 

person in the competitive service,. 

is vested solely in the head of the employing agency 
(See 30 op. Atty. Gen. 79, Feb. 24, 1913). The power 
of suspension is incident to the power of removal.” 

“ CASES IN WHICH APPOINTING OFFICER IS 
REQUIRED TO TAKE ACTION— The appointing 
officer must take the following action under the cir¬ 
cumstances indicated: 

1. He shall remove, demote, or reassign to an¬ 
other position any employee in the competitive serv¬ 
ice whose conduct or capacity is such that his re¬ 
moval, demotion or reassignment will promote the 
efficiency of the service. (Required by section 01.3(d) 
of Executive Order 9830, and by section 9.101(a) of 
the Commission’s Regulation.” 

STATEMENT OF POINTS ON APPEAL 

1. That the Appellant’s separation from his civil serv¬ 
ice position was not in accordance with the statutes or 
the regulations covering the separation of a civil service 
employee of the United States. 

2. That in separating the Appellant from his civil 
service position the procedural requirements of the stat¬ 
utes and the regulations pertaining thereto were not com¬ 
plied w'ith. 
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3. That the alleged charges filed against the Appellant 
were not specific in detail as required by statutes and 
regulations, and Appellant was given no proper opportu¬ 
nity to answer any charges against him. 

4. That the alleged charges filed against the Appellant 
were fatally defective in that they were not made by the 
Collector of Internal Revenue, the person w’ho appointed 
the Appellant to his position as Deputy Collector and who 
was the only person authorized by law to file charges 
against the Appellant. 

STATEMENT OF THE CASE 

The Appellant was appointed as a civilian employee in 
the Bureau of Internal Revenue on May 1, 1939 by one 
Walter Rothensies, Collector of Internal Revenue for the 
First District of Pennsylvania. The Appellant became 
a classified civil service employee on Dec. 15, 1941 and 
continued in that capacity until the time of his removal. 
On September 28, 1951 alleged charges were filed against 
him (JA. 9), and the Appellant was removed on Decem¬ 
ber 7, 1951. (JA. 4) On December 4, 1951 the Appellant 
appealed to the Regional Director of the Third United 
States Civil Service Region for reinstatement to his for¬ 
mer position and this appeal was denied on Feb. 7, 1952. 
He thereafter appealed to the United States Civil Service 
Commission in Washington, D. C. but his appeal was de¬ 
nied on March 21, 1952, thereupon this suit was filed. 

The Appellant claims that his removal was not in ac¬ 
cordance with the statutes and regulations effecting re¬ 
moval of civil service employees from their governmental 
positions and raises four questions contained in the points 
on appeal. 
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SUMMARY OF THE ARGUMENT 

The Appellant will argue that his removal as a civil 
service employee was not in accordance with the statute * 
and the regulations relating to the removal of civil serv¬ 
ice employees for cause. It will be contended that the 
charges filed were not sufficient in detail so that the Ap¬ 
pellant could properly answer said charges. That the 
charges were not filed by the proper administrative official. 
That the Appellant was t not given a proper opportunity 
of answering said charges, was not given a proper hear¬ 
ing, and that there was no finding as required by the 
statutes and regulations that his removal was for such 
cause as will promote the efficiency of the service. The 
Appellant will argue each and every point contained in 
the statement of points on appeal. 

ARGUMENT AND BRIEF 

The Appellant, a civil service employee holding a posi¬ 
tion of a Deputy Collector, was summarily dismissed from 
his position in the office of the Bureau of Internal Reve¬ 
nue at Philadelphia Pa. upon the basis of alleged charges 
filed against him. The alleged charges were set forth on 
page 9 of the joint appendix. The substance of the 
charges was to the effect that over a period of years the 
Appellant is alleged to have accepted fees or gifts for 
preparing income tax returns for several named taxpay¬ 
ers namely “Nick” Robin, Isidore Robin, Peter and Cath¬ 
erine Stahl, Anthony and Magdalina Matje, and Leo C. 
Coleman. No particular years were specified in the letter 
of charges and the charges were filed not by the official 
who appointed the Appellant to the office of a Deputy 
Collector, but by one A. W. Fleming, Special Agent in 
Charge. Attached to the complaint as exhibits were affi¬ 
davits from Leo C. Coleman, Catherine Stahl, Magdalina 
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Matje, Anthony Matje and Peter Stahl, all of which show 
that none of them paid any fee or gratuity to the Appel¬ 
lant for assisting in preparing their income tax returns, 
and the complaint alleges that at no time has he ever 
received any fee or gratuity for services rendered to any 
of the named persons. (JA. 6) 

The Appellees, defendants below, filed a motion for 
summary judgment. (JA. 15) This motion for a sum¬ 
mary judgment admits all of the facts properly pleaded 
and admits as a matter of law that the Appellant received 
no fees or gratuities from any of the persons specified in 
the alleged charges filed by the agent Fleming, and no 
evidence was offered or attached to the motion for sum¬ 
mary judgment showing that the Appellant, in fact, had 
ever received any fees or gratuities for the preparation 
of income tax returns for the persons, as charged. We 
are thus faced with a situation where the Appellees ad¬ 
mit the allegations of the complaint that no fees or gratu¬ 
ities were received, but offers no evidence whatsoever in 
support of the alleged charges. Tf there was any issue 
of fact in this regard, the motion for summary judgment 
could not be sustained. 

See: 

Hunter v Mitchell, 180 F.2d 763 86 U.S. App. DC. 121 

Wvant v Crittenden, 72 App. DC. 163, 167, 113 F. 2d 
170, 174 

Merchants Indemnitv Corp. of New York v Peterson, 
113 F. 2d 4, 6, 3 CCA 

The Appellant further attacks his summary removal 
from his civil sendee position on the grounds that the 
statutory regulations were not complied with. The case 
of Deak v Pace, 185 F.2d 997, 88 U.S. App. DC. 50 ap¬ 
pears to be squarely in point. This case was one where 
Eleanor Deak was summarily dismissed from her position 
by the Secretary of War under the same statute Title 5 
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U.S.C. 652 as is involved in this case. In the Deak case 
the employee was charged with having attended a meeting 
open only to communist members and to have attended 
meetings sponsored by the communist party or organiza¬ 
tions known to be affiliated with the communist party and 
also of having active and sympathetic affiliation with these 
organizations. No time or place was specified. This court 
held that in keeping with the plain terms of the statute, 
meaning thereby Title 5 U.S.C. 652, the charges must be 
sufficient to inform the employee with reasonable certainty 
and precision of the cause of removal. This court said 
further that only upon receiving this information can the 
employee take full advantage of the right granted by the 
statute to submit within 30 days thereafter such state¬ 
ments or affidavits or both as he mav desire to show whv 
he should be retained and not removed. The failure to I 
do this deprives in a large measure the right to appeal i 
for reinstatement. Upon the basis of this construction 
of Title 5 U.S.C. 652, judgment against the employee of 
Deak v Pace was reversed and remanded for further pro¬ 
ceedings. 

The Appellant earnestly contends that his case falls 
squarely within the rule invoked by this court in Deak v 
Pace, supra, in that the charges were not specific in char¬ 
acter and did not give a fair or reasonable opportunity 
to the Appellant to answer the same, and that for this 
reason alone judgment in this case should be reversed. 

The statutes and the regulations require that before a 
civil service employee may be removed from his posi¬ 
tion in governmental service it must be for such causei 
as will promote the efficiency of the service. This is : 
required not only under Title 5 U.S.C. 652, but also' 
under the regulations Title 5 Code of Federal Regula¬ 
tions 9.102 which is an amplification of the said section 
652 of the Code. No finding was ever made that the 
removal of the Appellant from his civil service position 


was for such cause as would promote the efficiency of 
the service. The letter of removal is set forth at page 
21 of the joint appendix. The Appellant earnestly insists 
that before a removal could be made there must be a 
finding by a proper administrative official, having the 
povrer to remove a civil service employee, that the re¬ 
moval was for such cause as would promote the efficiency 
Of the service. This is required not only as stated by 
the statute above mentioned but also bv the Federal 
Regulations applicable to this case. This court will prob¬ 
ably take judicial notice that at the time this Appellant 
was removed from his civil service position there was 
considerable agitation in the press of America relative 
to corruption in the Internal Revenue offices of the 
country, and undoubtedly for political reasons certain 
employees were selected and separated from their civil 
service positions not upon the grounds that such em¬ 
ployees had done any wrongful acts, but in an attempt 
to satisfy the public that something was being done 
about the alleged corruption, but the court should not 
condone the discharge of employees such as this Appel¬ 
lant, who, in fact, had done no wrong. There was not 
a single iota of evidence before the public administra¬ 
tive official, and certainly none in the record in this case, 
that the Appellant had ever received any fee or gratuity 
for services rendered to any person whatsoever and 
particularly from the persons specified by the alleged 
letter of charges filed by the agent Fleming. 

The Apx>ellant further contends that since he "was ap¬ 
pointed to his position by the Collector of Internal Reve¬ 
nue for the 1st District of Pennsylvania, that the power 
of removal is vested only in the appointing authority. 
In an opinion of the Attorney General, 30 Op. Att. Gen. 
79, the Attorney General of the United States held that 
the power of removal is incident to the power of appoint¬ 
ment and this was the rule in absence of the rule of ex- 


press constitutional or statutory provision to the contrary. 
The Attorney General further held that the power to re¬ 
move a person in the competitive service is solely vested 
in the head of the employing agency. Thus it would 
appear from the foregoing that the power of removal 
was solely vested in the Collector of Internal Revenue 
for the Philadelphia area. He was the official who made 
the appointment and he had the sole power of removal. 
The Appellant asserts that section 9.101(a) of the Civil 
Service Rules and Regulations which provides as fol¬ 
lows: 

“AGENCY RESPONSIBILITY FOR SEPARATION 
OR DEMOTION OF EMPLOYEES— (a) The em¬ 
ploying agency shall remove, demote or reassign to 
another position any employee in the competitive 
service whose conduct or capacity is such that his 
removal, demotion or reassignment will promote the 
efficiencv of the service. ” 

m) 

reserves only to the appointing agency the power of re¬ 
moval. The Appellant invites this to the court’s attention 
for the reason that the letter of charges filed in this case 
was not made by an official who had the power of ap¬ 
pointment, it was made by a special agent in charge. 
The rule appears to be that only the appointing authority 
may initiate the removal procedure. 

See: 

67 Corpus Juris. Sec. p. 275 citing the case of 
Kopczvnski v Camden Countv, 66 At. 2d 882, 2 N.J. 
2d 419. 

The Appellant believes that the cases holding that the 
power of removal is only vested in the appointing author¬ 
ity requires all of the proceedings to be initiated includ¬ 
ing the charges by the appointing authority. 
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See cases: 

Ex parte v Hennen, 13 Pet. 230 
Blake v United States, 103 U.S. 227 
United States v Allred, 155 U.S. 591, 594 

The Appellant contends, that while it may have been 
proper for the special agent in charge of the Intelligence 
Unit of the Bureau of Internal Revenue to investigate 
the Appellant, he had no authority to file any charges 
against the Appellant, and any charges if filed should 
have been filed by the appointing authority. Such investi¬ 
gative agents had no more power to file charges than to 
file informations against defendants in criminal actions. 
That power is vested in the United States Attorneys. 
Nor could such power, in the opinion of counsel for the 
Appellant, be delegated to persons employed as investi¬ 
gators in the Bureau of Internal Revenue. 

CONCLUSION 

For the reasons stated herein judgment in this case 
should be reversed and this cause remanded to the Dis¬ 
trict Court with instructions to proceed in accordance with 
the views of this court. 

Respectfully submitted, 

Claude L. Dawson 
917 - 15th St., N. W. 
Washington 5, D. C. 

I. I. Azimow 
20 South 15th Street 
Philadelphia 2, Pa. 
Attorneys for the Appellant. 
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John B. Dunlap, Commissioner of the Bureau of Internal 
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JOINT APPENDIX 


1 Filed Jun 2 1952 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

GEORGE C. MULLIGAN 
2907 Disston Street 
Philadelphia, Pa. 

Plaintiff 

-vs- 

• 

JOHN B. DUNLAP 

Commissioner of the Bureau of Internal Revenue 
Washington, D. C. 

ROBERT RAMSPECK 

Chairman United States Civil Service Commissioner 

Washington, D. C. 

FRANCES PERKINS 
United States Civil Service Commissioner 
Washington, D. C. 

JAMES M. MITCHELL 
United States Civil Service Commissioner 
Washington, D. C. 

CIVIL ACTION NO. 2446-’52 

Suit For a Declaratory Judgment Having the Purpose of 
Fixing and Determining the Rights of the Plaintiff 
to Employment by the United States and for a Pre¬ 
liminary Mandatory Injunction to Enforce Such 
Rights and For Such Other Relief As To the Court 
May Appear Equitable and Just 

2 The Plaintiff for his cause of action, complains 
of the above mentioned defendants and alleges as 

follows: 



1. That the said defendant, John B. Dunlap is the duly 
appointed acting and qualified Commissioner of the Bu¬ 
reau of Internal Revenue and in such capacity has full 
and complete supervision over the activities of the re¬ 
gional commissioners and other personnel in the Bureau 
of Internal Revenue. 

2. That the said defendant, Robert Ramspeck, is the 
duly appointed acting and qualified chairman of the 
United States Civil Service Commission and in such ca¬ 
pacity is charged with the responsibility of enforcing 
Civil Service rules and regulations promulgated under 
certain statutes setting forth the proper procedure for the 
removal of civil service employees without pay from the 
classified civil service for cause. 

i 

3. That the said defendant, Frances Perkins, is a duly ; 
appointed qualified and acting United States Civil Service 
Commissioner and in such capacity is charged with the 
responsibility of enforcing Civil Service rules and regula¬ 
tions promulgated under certain statutes setting forth the 
proper procedure for the removal of civil service em¬ 
ployees without pay from the classified civil service for 
cause. 

4. That the said defendant, James M. Mitchell, is a 
duly appointed qualified and acting United States Civil ! 
Service Commissioner and in such capacity is charged 
with the responsibility of enforcing Civil Service rules 
and regulations promulgated under certain statutes setting 
forth the proper procedure for the removal of civil serv¬ 
ice employees without pay from the classified civil service 
for cause. 

5. That this cause of action arises under certain stat¬ 
utes and executive orders of the President of the United 
States and specifically under Section 652, Title 5 of the 

U. S. Code Annotated which provides inter alia: 

“Removal without pay from classified civil serv¬ 
ice—Only for cause; notice; copy of charges; time 
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to answer; examination; record; persons exempt (a) No 
person in the classified civil service of the United States 
shall be removed or suspended without pay therefrom 
except for such cause as will promote the efficiency of 
such service and for reasons given in writing. Any per¬ 
son whose removal or suspension without pay is sought 
shall (1) have notice of the same and of any charges 
preferred against him; (2) be furnished with a copy of 
such charges; (3) be allowed a reasonable time for filing 
a written answer to such charges, with affidavits; and (4) 
be furnished at the earliest practicable date with a written 
decision on such answer . . 

6. That the Plaintiff was initially appointed to the 
Bureau of Internal Revenue on May 1, 1939; that subse¬ 
quent to this appointment the Plaintiff was required to 
take a competitive civil service examination to determine 
his fitness for continued employment in the Bureau of 
Internal Revenue; that the Plaintiff passed such examina¬ 
tion and w-as appointed as a classified competitive civil 
service employee to the Bureau of Internal Revenue on 
December 15, 1941 and has continued as a competitive 
classified federal civil service employee in the Bureau 
of Internal Revenue until his wrongful separation on 
December 7, 1951. 

7. That the duly authorized personnel of the Internal 
Revenue service failed to properly comply with the afore¬ 
mentioned Section 652, Title 5 of the United States Code 

Annotated which sets forth the proper procedure 

4 for the removal of personnel from the classified 

civil service for cause; and that the same duly au¬ 
thorized personnel of the Bureau of Internal Revenue 
failed to comply with the civil service procedural require¬ 
ments promulgated in accordance with Section 652, Title 

5 promulgated thereunder and which are set forth in Sec¬ 
tion 9.102 of the Civil Service Commission regulations. 
Enclosed herewith as Plaintiff’s Exhibit A is communica¬ 
tion from A. W. Fleming, U. S. Treasury Department, 


dated September 28, 1951 which initially informed Mr. 
Mulligan of his removal for cause. 

8. That the aforementioned communication which is 
attached hereto as Exhibit A contains the following pro¬ 
cedural defects which are in direct violation of Section 
652, Title 5 U. S. C. A. as set forth above: 

(a) The alleged charges were not specific nor are they 
set forth in sufficient detail, but on the contrary they set 
forth generalizations. 

(b) Except for receipt of the communication of Sep¬ 
tember 28, 1951 attached as Exhibit A, the Plaintiff never 
received copies of the specific charges. 

(c) That the photostatic copy of communication of 
September 28, 1951 attached hereto does not set forth 
the violation of any statute or regulation, but on the con¬ 
trary merely refers to the alleged violation of certain 
provisions of a small, informal handbook entitled “In¬ 
structions to Employees”; that the booklet contains pro¬ 
visions which merely act as a guide to employees in the 
internal revenue service but that these provisions do not 
rise to the dignity of statutory requirements or manda¬ 
tory regulations. 

(d) That Paragraph 3 of Section 652, supra which 
provides as follows ... be allowed a reasonable time for 
filing a written answer to such charges, with affidavits . . . 

was directly violated in that the Plaintiff was never 
5 advised of the opportunity to furnish sworn affi¬ 
davits on his behalf in answer to the generaliza¬ 
tions. 

9. That the Plaintiff has exhausted his administrative 
remedies. On December 4, 1951 Plaintiff, through his 
duly appointed attorney, appealed to the regional director, 
Third U.S. Civil Service Region for reinstatement. On 
February 7, 1952 the regional director, Third U.S. Civil 
Service Region advised the Plaintiff that his appeal for 
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reinstatement had been denied. On February 18, 1952 the 
Plaintiff appealed to the U. S. Civil Service Commission, 
Washington 25, D.C. for a reversal of the decision reached 
by the regional director, Third U.S. Civil Service Region. 
On March 21, 1952 the plaintiff received a communication 
from Charles R. Anderson, Chairman of the Board of 
Appeals and Review for the U. S. Civil Service Commis¬ 
sion, Washington 25, D.C. that the decision of the regional 
director of the Third Civil Service Region was affirmed. 

10. That the Plaintiff desires to categorically and spe¬ 
cifically deny all the generalization of charges set forth 
in the Agency’s letter of September 28, 1951, which is 
marked Exhibit A and that upon learning of his right to 
furnish affidavits that the Plaintiff obtained affidavits 
from the interested parties. Copies of such five affidavits 
are attached hereto and marked as Exhibits B, C, D, E, 
and F respectively; and that the plaintiff further has re¬ 
ceived verbal committments from other interested parties 
who are prepared to testify on his behalf and who will 
catagoricallv deny any of the general charges set forth 
in the letter marked as Exhibit A. 

11. Plaintiff further avers that the Commissioner of 
the Bureau of Internal Revenue and his duly appointed 
subordinates are not permitted to exercise their own per¬ 
sonal discretion in matters of removal for cause and that 
they are required to follow statutory requirements as 

set forth in Section 652, Title 5, U. S. C. A. and 
6 Section 9.102 of the Civil Service Commission regu¬ 
lations. 

12. That the defendant’s refusal to follow the statutes 
and regulations set forth in Paragraph 11 was illegal, 
arbitrary and capricious; and that such unlawful and il¬ 
legal acts by the defendants have in effect nullified the 
aforementioned statute and regulations and has inflicted 
irreparable and immeasurable injuries upon the plain¬ 
tiff. 


13. Plaintiff finds himself without an adequate remedy 
at law in the premises because of the unjust, arbitrary, 
capricious, illegal and unwarranted acts of the defendant 
in removing the Plaintiff from government employment 
without complying with required procedural provisions; 
and is compelled to institute a suit of the nature which 
will require that the Plaintiff’s rights be fixed and de¬ 
termined with a view towards being reinstated and re¬ 
stored as a permanent federal employee of the Civil Serv¬ 
ice Commission with the same standing which Plaintiff 
enjoyed at the time of his wrongful, illegal, arbitrary and 
capricious separation; that he also be reimbursed the sum 
total of monies of which he has been deprived due to such 
illegal, wrongful, arbitrary and capricious removal. 

14. Unless the Court so enjoins and so orders the 
Plaintiff will continue to be deprived of his legal rights 
under the provisions of Section 652, Title 5, U. S. C. A. ; 
and Section 9.102 of the U. S. Civil Service Commission ; 
regulations promulgated thereunder and in addition ; 
Plaintiff will be deprived of the following rights: 

(a) Loss of his right to continuous employment at the 
Philadelphia Office of the Bureau of Internal Revenue, 
and the right to collect wages at this position and em¬ 
ployment. 

7 (b) Loss of his right to exercise his various 

seniority privileges and other beneficial rights ac¬ 
cruing to him as a permanent Civil Service federal em¬ 
ployee in the capacity of Deputy Collector, Bureau of In¬ 
ternal Revenue. 

(c) Loss of his legal rights under the provisions of 
Section 652, Title 5, U. S. C. A. and Section 9.102 of the 
U. S. Civil Service rules and regulations promulgated 
thereunder. 

WHEREFORE the Plaintiff prays: 
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1. That due process of this Court issue, directing and 
commanding the said defendants to appear and to answer 
this bill of complaint. 

2. That the Plaintiff needing equitable relief and pro¬ 
tection from the unjust, arbitrary and capricious acts of 
the defendants, prays that your Honorable Court order 
that the Plaintiff be reinstated and restored to the posi¬ 
tion of Deputy Collector, U. S. Treasury Department, 
Bureau of Internal Revenue from which he was removed 
illegally, wrongfully and due to the arbitrary and capri¬ 
cious acts of personnel in the Bureau of Internal Reve¬ 
nue, U. S. Treasury Department; and that your Honorable 
Court should order appropriate injunctive action to en¬ 
force such an order. 

3. That upon a final hearing that a judgment be en¬ 
tered making the preliminary injunction permanent re¬ 
quiring the Commission of the Bureau of Internal Reve¬ 
nue to restore and reinstate the Plaintiff to the position 
of Deputy Collector, Bureau of Internal Revenue, U. S. 
Treasury Department in the Philadelphia area. 

4. That the Plaintiff be compensated for the time lost 
because of his unjust, arbitrary, wrongful and capricious 
separation from federal employment. 

5. That the Plaintiff have such further relief as 
8 the Court may deem to be equitable and just in 
this situation. 

6. That because of the unjust, arbitrary and capricious 
violation of the laws of the United States by the defend¬ 
ants, that costs be taxed against the said defendants. 

/s/ I. I. Azimow 

I. I. Azimow, Esquire 

20th fl, Commercial Trust Bldg. 

Philadelphia 2, Pa. 

Attorney for Plaintiff 


/s/ Jerome H. Ellis 

Jerome Harold Ellis 
20th fl, Commercial Trust Bldg. 
Philadelphia 2, Pa. 
also 

Member of Bar, The U. S. 
District Court for the District 
of Washington, D. C. 

1500 Upshur St, 

Washington, D. C. 

• • • • 

9 Exhibit “ A ” 

U. S. TREASURY DEPARTMENT 
Internal Revenue Service 
P. 0. Box 1017, Philadelphia 5, Pa. 

September 28, 1951 

(SEAL) 

Intelligence Unit 
Philadelphia 
(Name of Division) 

SI-8001-C 

EAH :MMcC 

Mr. George Mulligan 

2907 Disston Street 

Philadelphia 24, Pennsylvania 

Dear Sir: 

An investigation conducted by Special Agents Daniel L. 
Tucker and Joseph J. DiMaggio of the Intelligence Unit 
has developed evidence of misconduct on your part. It, 
therefore, becomes my duty to advise you that the fol¬ 
lowing charge is preferred against you: 

Violation of provisions contained in Sections 28 and 45 
of Bureau of Internal Revenue “Instructions to Em¬ 
ployees.’ ’ 
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The substance of the above violation involves accept¬ 
ance of fees or gifts for preparing the income tax returns 
over a period of years for taxpayers “Nick” Robin, Isi¬ 
dore Robin, Peter and Catherine Stahl, Anthony and 
Magdalina Matje, and Leo C. Coleman. Amongst this 
group are several whose income is derived from illegal 
sources, which fact was known to you when you prepared 
their returns. 

The purpose of this communication is to afford you an 
opportunity to offer any explanation you may wish to 
make concerning this misconduct on your part, and to 
submit any reasons you may have as to why you should 
not be separated from the Service or otherwise disci¬ 
plined. You will be allowed ten days after the receipt of 
this letter in vrhich to make written reply. In the event 
no reply is received within that time, it will be assumed 
that you admit the correctness of the charge. You should 
address your reply to me at Post Office Box 1017, Phila¬ 
delphia 5, Pennsylvania. 

/s/ A. W. Fleming 
A. W. Fleming 
Special Agent in Charge 

Registered Mail 
Return Receipt Requested 
Deliver to Addressee Only 

10 Filed Jun 2 1952 Harry M. Hull, Clerk 

Exhibit “B” 

STATE OF PENNSYLVANIA 
COUNTY OF PHILADELPHIA : SS 

Affidavit 

I, LEO C. COLEMAN, being duly sworn according to 
law, depose and say that I am acquainted with George 
C. Mulligan; that George C. Mulligan resides at 2907 
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Disston Street, Philadelphia, 24, Pennsylvania; that 
George C. Mulligan, on occasion, has assisted me in the 
preparation of my Income Tax Return to the Federal 
Government; that George C. Mulligan did not solicit or 
accept from me any salary, gift, compensation, gratuity, 
or other favor for such assistance; that George C. Mulli¬ 
gan’s assistance to me was rendered gratuitously without 
any fee whatsoever, and solely as an act of kindness and 
friendship. 

/s/ Leo C. Coleman 

LEO C. COLEMAN 

Sworn to and Subscribed 
before me this 4 dav 
of December, 1951. 

/s/ Morris Stein 

Notary Public 

(Seal) 

Com Ex. Jan 7, 1955 

11 Filed Jun 2 1952 Harry M. Hull, Clerk 

Exhibit “C” 

STATE OF PENNSYLVANIA 
COUNTY OF PHILADELPHIA : SS 

Affidavit 

j 

I, CATHERINE STAHL, being duly sworn according 
to law, depose and say that I am acquainted with George 
C. Mulligan; that George C. Mulligan resides at 2907 
Disston Street, Philadelphia, 24, Pennsylvania; that 
George C. Mulligan, on occasion, has assisted me in the 
preparation of my Income Tax Return to the Federal 
Government; that George C. Mulligan did not solicit or; 
accept from me any salary, gift, compensation, gratuity, 
or other favor for such assistance; that George C. Mulli- 
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gan’s assistance to me was rendered gratuitously without 
any fee whatsoever, and solely as an act of kindness and 
friendship. 

/s/ Katharine Stahl 

CATHERINE STAHL, 

Sworn to and subscribed 
before me this 4 day 
of December, 1951. 

/s/ Joseph J. Rosenbluth 
Notary Public 

My Commission Expires January 7, 1955 
(Seal) 

12 Filed Jun 2 1952 Harry M. Hull, Clerk 

Exhibit “D” 

STATE OF PENNSYLVANIA 
COUNTY OF PHILADELPHIA : SS 

Affidavit 

I, MAGDALINA MATJE, being duly sworn according 
to law, depose and say that I am acquainted with George 
C. Mulligan; that George C. Mulligan resides at 2907 
Disston Street, Philadelphia, 24, Pennsylvania; that 
George C. Mulligan, on occasion, has assisted me in the 
preparation of my Income Tax Return to the Federal 
Government; that George C. Mulligan did not solicit or 
accept from me my salary, gift, compensation, gratuity, 
or other favor for such assistance; that upon George C. 
Mulligan’s completion of my Income Tax Return and the 
Return for Peter and Catharine Stahl, I delivered to him 
a sum of money which varied from Five (5) to Ten (10) 
Dollars, for the specific purpose of having George C. 
Mulligan pay a typist, for the typing of the return; that 
George C. Mulligan’s assistance to me was rendered 
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gratuitously without any fee whatsoever, and solely as an 
act of kindness and friendship. 

/s/ Magdalina Matje 

MAGDALINA MATJE 

Sworn to and subscribed 
before me this 4 day 
of December, 1951. 

/s/ Joseph J. Rosenbluth 
Notary Public 

My Commission Expires January 27,1955 
13 Filed Jun 2 1952 Harry M. Hull, Clerk 

Exhibit “E” 

STATE OF PENNSYLVANIA 
COUNTY OF PHILADELPHIA : SS 

Affidavit 

I, ANTHONY MATJE, being duly sworn according to 
law, depose and say that I am acquainted with George C. 
Mulligan; that George C. Mulligan resides at 2907 Disston 
Street, Philadelphia, 24, Pennsylvania; that George C. 
Mulligan, on occasion, has assisted me in the preparation 
of my Income Tax Return to the Federal Government; 
that George C. Mulligan did not solicit or accept from 
me any salary, gift, compensation, gratuity, or other favor 
for such assistance; that George C. Mulligan’s assistance 
to me was rendered gratuitously without any fee whatso¬ 
ever, and solely as an act of kindness and friendship. 

/s/ Anthony Matje 

ANTHONY MATJE 
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Sworn to and subscribed 
before me this 4th day 
of December, 1951. 

/s/ Joseph J. Rosenbluth 
Notary Public 
NOTARY PUBLIC 
(Seal) 

My Commission Expires January 7, 1955 
14 Filed Jun 2 1952 Harry M. Hull, Clerk 

Exhibit “F” 

STATE OF PENNSYLVANIA 
COUNTY OF PHILADELPHIA : SS 

Affidavit 

I, PETER STAHL, being duly sworn according to law, 
depose and say that I am acquainted with George C. 
Mulligan; that George C. Mulligan resides at 2907 Disston 
Street; Philadelphia, 24, Pennsylvania; that George C. 
Mulligan, on occasion, has assisted me in the preparation 
of my Income Tax Return to the Federal Government; 
that George C. Mulligan did not solicit or accept from 
me any salary, gift, compensation, gratuity, or other 
favor for such assistance; that George C. Mulligan’s 
assistance to me was rendered gratuitously without any 
fee whatsoever, and solely as an act of kindness and 
friendship. 

/s/ Peter Stahl 

PETER STAHL 

Sworn to and subscribed 
before me this 4th day 
of December, 1951. 

/s/ Joseph J. Rosenbluth 
Notarv Public 
NOTARY PUBLIC 

My Commission Expires January 7, 1955 
(Seal) 
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• • • • 

15 Filed Aug 29 1952 Harry M. Hull, Clerk 

Motion for Summary Judgment 

Comes now the defendants by their attorney, the United 
States Attorney, and move this Court for summary 
.■judgment on the ground that there is no genuine issue 
of material fact and the defendants are entitled to judg¬ 
ment as a matter of law. 

/s/ Charles M. Irelan 

CHARLES M. IRELAN 
United States Attorney 

• # • • 

16 Filed Aug 29 1952 Harry M. Hull, Clerk 

Defendants’ Exhibit 1 

UNITED STATES OF AMERICA 
(SEAL) 

TREASURY DEPARTMENT 
Washington 

July 22, 1952 
(Date) 

TO ALL TO WHOM THESE PRESENTS SHALL • 
COME, GREETING: 

I certify that the annexed is a true copy of copy of 
letter dated September 1951, sent by Registered Mail 
to Mr. George Mulligan, Philadelphia, Pennsylvania, from 
A. W. Fleming, Special Agent in Charge on file in this 
Department. 
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IN WITNESS WHEREOF, I have hereunto set my 
hand, and caused the seal of the Treasury Department 
to be affixed, on the day and year first above written. 

By direction of the Secretary of the Treasury: 

/s/ D. L. Siegrist 
D. L. SIEGRIST 
Head, Administrative 
Services Branch 
Income Tax Division 
Bureau of Internal Revenue 

(Seal) 

Treasury Department—Stock Form 2247 (Rev. Nov. 1949) 
CWD 

17 U. S. TREASURY DEPARTMENT 

Internal Revenue Service 

P. 0. Box 1017, Philadelphia 5, Pa. 

September 28, 1951 

(Seal) 

Intelligence Unit 
Philadelphia 
SI-8001-C 
EAH :MMcC 

Mr. George Mulligan 
2907 Disston Street 
Philadelphia 24, Pennsylvania 

Dear Sir: 

An investigation conducted by Special Agents Daniel 
L. Tucker and Joseph J. DiMaggio of the Intelligence 
Unit has developed evidence of misconduct on your part. 
It, therefore, becomes my duty to advise you that the fol¬ 
lowing charge is preferred against you: 


Violation of provisions contained in Sections 28 and 45 
of Bureau of Internal Revenue “Instructions to Em¬ 
ployees.” 

The substance of the above violation involves accept-' 
ance of fees or gifts for preparing the income tax returns 
over a period of years for taxpayers “Nick” Robin, Isi¬ 
dore Robin, Peter and Catherine Stahl, Anthony and 
Magdalina Matje, and Leo C. Coleman. Amongst this 
group are several whose income is derived from illegal 
sources, which fact was known to you when you pre¬ 
pared their returns. 

i 

The purpose of this communication is to afford you 
an opportunity to offer any explanation you may wish 
to make concerning this misconduct on your part, and 
to submit any reasons you may have as to why you should 
not be separated from the Service or otherwise disci¬ 
plined. You will be allowed ten days after the receipt of 
this letter in which to make written reply. In the event 
no reply is received within that time, it will be assumed 
that you admit the correctness of the charge. You should 
address your reply to me at Post Office Box 1017, Phila¬ 
delphia 5, Pennsylvania. 

Very truly yours, 

/s/ A. W. Fleming 
A. W. Fleming 
Special Agent in Charge 

Registered Mail 
Return Receipt Requested 
Deliver to Addressee Only 
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18 Defendants’ Exhibit 2 

UNITED STATES OF AMERICA 
(SEAL) 

TREASURY DEPARTMENT 
Washington 

July 22, 1952 
(Date) 

TO ALL TO WHOM THESE PRESENTS SHALL 
COME, GREETING: 

I certify that the annexed is a true copy of letter dated 
October 7, 1951 to Mr. A. W. Fleming, Philadelphia, 
Pennsylvania, from George C. Mulligan, Philadelphia, 
Pennsylvania on file in this Department. 

IN WITNESS WHEREOF, I have hereunto set my 
hand, and caused the seal of the Treasury Department 
to be affixed, on the day and year first above written. 

By direction of the Secretary of the Treasury: 

/s/ D. L. Siegrist 
D. L. SIEGRIST 
Head, Administrative 
Service Branch 
Income Tax Division 
Bureau of Internal Revenue 

Treasury Department—Stock Form 2247 (Rev. Nov. 1949) 

CWD 

19 Phila., Penna. 

Oct. 7, 1951. 

Mr. A. W. Fleming, 

P. 0. Box 1017, 

Phila., 5 Penna. 

Dear Sir: 

In reply to your letter of Sept. 28, 1951, which I re¬ 
ceived Saturday Sept. 29, 1951, relative to an investiga¬ 
tion conducted by your office. 
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I wish to state the following facts: 

! 

I have never knowingly violated any provisions con¬ 
tained in Sections 28 and 45 of Bureau of Internal Reve- . 
nue “Instructions to EMPLOYEES.” 

I have assisted taxpayers in the preparation of over 
(5000) income tax returns, in the Main Office, Industrial 
Plants on assignments and a few personal friends. 

In connection with the money, practically pushed upon 
me by Magdalina Matje, she, knowing I could not type 
and that I had someone type the return of her father 
and mother (Peter and Catherine Stahl), which were too 
lengthy to prepare in longhand, she insisted the typing 
expenses be defrayed by her. 

Relative to the returns of “Nick” Robin, Isadore Robin, 
Leo C. Coleman; I assisted them in the preparation of 
their returns from figures submitted by them. For this 
service I never received a fee, gift or any other gratuity. 
They informed me their incomes were derived from gam¬ 
bling commission; however, I did not think, and still do 
not think that I violated any Section of Bureau of In¬ 
ternal Revenue “Instructions to Employees”, by assist¬ 
ing them in the preparation of their returns. 

In view of the above stated facts, I feel that I should 
not be separated from the Service or otherwise disci¬ 
plined. 

Very truly yours, 

/s/ George S. Mulligan 
2907 Disston St. 
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20 Defendants’ Exhibit 3 

UNITED STATES OF AMERICA 
(SEAL) 

TREASURY DEPARTMENT 
Washington 

Ang 26 1952 
(Date) 

TO ALL TO WHOM THESE PRESENTS SHALL 
COME, GREETING: 

I certify that the annexed is a true copy of carbon 
copy of letter of November 27, 1951, addressed to Mr. 
George C. Mulligan, Through Collector of Internal Reve¬ 
nue, Post Office Box 928, Philadelphia 5, Pennsylvania, 
by J. H. Newman, Acting Head, Personnel Division in this 
Department. 

IN WITNESS WHEREOF, I have hereunto set my 
hand, and caused the seal of the Treasury Department 
to be affixed, on the day and year first above written. 

By direction of the Secretary of the Treasury: 

/s/ D. L. Siegrist 
D. L. SIEGRIST 
Head, Audit Service 
Branch 

Audit Division 

Bureau of Internal Revenue 

(Seal) 

Treasury Department—Stock Form 2247 (Rev. Nov. 1949) 
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21 Nov 27 1951 

P:ERS:RO 

Mr. George C. Mulligan 
Through Collector of Internal Revenue 
Post Office Box 928 
Philadelphia 5, Pennsylvania 

Dear Sir: 

Reference is made to your letter dated October 7, 1951, 
in answer to a letter dated September 28, 1951, addressed 
to you by Mr. A. W. Fleming, Special Agent in Charge, 
Intelligence Unit, Philadelphia, Pennsylvania, in which 
charges were preferred against you for accepting fees or 
gifts for the preparing of income tax returns over a 
period of years for various taxpayers, several of whom 
derived income from illegal sources, which fact was known 
to you when you prepared their returns. 

Careful consideration has been given to your reply, to¬ 
gether with the facts developed during the investigation, 
and the conclusion has been reached that the evidence is 
such as to show your unsuitability for continuance in the 
Internal Revenue Service. This office is agreeable to 
accepting your resignation, in lieu of removal, if it is 
submitted to Collector Smith within three days from the 
date of receipt of this communication. Should you fail to 
submit your resignation as requested, you will be removed 
from the Service effective at the close of business Decem¬ 
ber 7, 1951. 

By direction of the Commissioner. 

Very truly yours, 

(Signed) J. H. Newman 

Acting Head, Personnel Division 





22 A 


DMS/sbr 

11-27-51 

cc: Mrs. Shaull 
Mr. Ingling 
Mrs. Cameron 
Collector Smith 

AM Nov 27 1951 

22 Defendants’ Exhibit 4 

UNITED STATES OF AMERICA 
(SEAL) 

TREASURY DEPARTMENT 
Washington 

July 22, 1952 
(Date) 

TO ALL TO WHOM THESE PRESENTS SHALL 
COME, GREETING: 

I certify that the annexed is a true copy of Personnel 
Folder Copy of Notification of Personnel Action to Mr. 
George C. Mulligan, Deputy Collector of Internal Reve¬ 
nue, Philadelphia, Pennsylvania, from Francis R. Smith, 
Collector on file in this Department. 

IN WITNESS WHEREOF, I have hereunto set my 
hand, and caused the seal of the Treasury Department 
to be affixed, on the day and year first above written. 

By direction of the Secretary of the Treasury: 

/s/ D. L. Siegrist 
D. L. SIEGRIST 
Head, Administrative 
Service Branch 
Income Tax Division 
Bureau of Internal Revenue 

Treasury Department—Stock Form 2247 (Rev. Nov. 1949) 
CWD 
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23 TREASURY DEPARTMENT 

BUREAU OF INTERNAL REVENUE 

Notification of Personnel Action 

1. Name (Mr.—Miss—Mrs.—One given name, intial(s), 
and Surname) Mr. George C. Mulligan 

2. Date of Birth 10-23-10 

4. Date 12-7-51 

This is to notify you of the following action affecting 
your employment: 

5. Nature of Action (use standard terminology) 
Removal 

6. Effective Date 12-7-51 

From 

8. Position Title Deputy Collector 

9. Service, Series, Grade, Salary GS-1851-9 (721-016) 
(Vac.) $5810 pa 

10. Organizational Designations Coll, of Int. Rev. 
(1st Pa. Dist.) Field Division Germantown Division Office 
Org. No. 260-000, Act. No. 2 

11. Headquarters Philadelphia, Pa. POD—German¬ 
town, Phila., Pa. 

12. Field or Dep’l /X/ Field / / Departmental 

13. Veteran’s Preference None /X/ 

17. Appropriation From: 1 To 

21. Remarks: This action is subject to all applicable 
laws, rules, and regulations and may be subject to investi¬ 
gation and approval by the United States Civil Service 
Commission. The action may be corrected or canceled if 
not in accordance with all requirements. 
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Procedures under C. S. Reg. 9.102(a)(1) followed in 
effecting this action. Accepting fees or gifts for the pre¬ 
paring of income tax returns over a period of years for 
various taxpayers, several of whom derived income from 
illegal sources, which fact was known to him when he 
prepared the returns. 

Approved by Commissioner in wire of 11-27-51. 

/s/ Francis R. Smith 

FRANCIS R. SMITH, 
COLLECTOR 

PERSONNEL FOLDER COPY 
24 Defendants ’ Exhibits 5 and 6 

UNITED STATES OF AMERICA 
(SEAL) 

TREASURY DEPARTMENT 
Washington 

July 22,1952 
(Date) 

TO ALL TO WHOM THESE PRESENTS SHALL 
COME, GREETING: 

I certify that the annexed are true copies of ° ‘Cover” 
and two paragraphs of the book entitled “Instructions 
to Employees’’ on file in this Department. 

IN WITNESS WHEREOF, I have hereunto set my 
hand, and caused the seal of the Treasury Department 
to be affixed, on the day and year first above written. 

By direction of the Secretary of the Treasury: 

/s/ D. L. Siegrist 
D. L. SIEGRIST 
Head, Administrative 
Service Branch 
Income Tax Division 

% 

Bureau of Internal Revenue 
Treasury Department—Stock Form 2247 (Rev. Nov. 1949) 
C.W.D. " 
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25 INSTRUCTIONS 

TO EMPLOYEES 


January 1, 1940 

Office of Commissioner of Internal Revenue 

(SEAL) 

26 28. Compensation in addition to salary unlaw¬ 
ful.—All Government employees are forbidden by 

law to accept from any source other than the Govern¬ 
ment of the United States any salary, gift, or other com¬ 
pensation for any services rendered in connection with 
their official duties, except such as may be contributed 
out of the treasury of a State, county, or municipality. 
(U. S. C., 1934 ed., title 5, sec. 66.) I 

E-l j 

27 45. Gifts or favors must not be accepted.—The 
acceptance by officers and employees of gifts, 

gratuities, or favors is forbidden by law and by depart¬ 
mental regulations. “Favors” may include many things 
other than money, such, for instance, as positions for 
relatives or friends; tips on horse races or stocks; free 
trips on boat or other transportation lines; accommoda¬ 
tions at hotels or clubs; tickets for theaters, prize fights, 
etc. Whether such favors are-accepted during pe- 

28 riods of leave, annual or otherwise, or after office 
hours, does not in the least lessen the offense. 

(Com. Mims. 2855, 3672, 3795; and see also sec. 4047(e), 
Chapter 46, Internal Revenue Code.) 


A 
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E-3 

29 Defendants’ Exhibit 7 

UNITED STATES OF AMERICA 
(SEAL) 

TREASURY DEPARTMENT 
Washington 

July 22, 1952 
(Date) 

TO ALL TO WHOM THESE PRESENTS SHALL 
COME, GREETING: 

I certify that the annexed is a true copy of Certifica¬ 
tion dated February 14, , showing receipt of booklet 

entitled “Instructions to Employees,” by George 

C. Mulligan, Deputy Collector on file in this department. 

IN WITNESS WHEREOF, I have hereunto set my 
hand, and caused the seal of the Treasury Department 
to be affixed, on the day and year first above written. 

By direction of the Secretary of the Treasury: 

/s/ D. L. Siegrist 
D. L. SIEGRIST 
Head, Administrative 
Service Branch 
Income Tax Division 
Bureau of Internal Revenue 

Treasury Department—Stock Form 2247 (Rev. Nov. 1949) 
CWD 

30 2/14/40 

(Date) 

This is to certify that I have received a copy of “In¬ 
structions to Employees”, dated January 1, 1940, issued 
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by the Bureau of Internal Revenue, and will familiarize 
myself with the contents and requirements thereof. 


Dep. Coll. 

Field 

/s/ George C. Mulligan 
(Signature) 

1st Pa. 

(Position) 

(Unit) 

District, Division or 

446M 

• • • 

Office 

D-l 

• 


31 Filed Oct 6 1952 Harry M. Hull, Clerk 


Countermotion For Summary Judgment 

Comes now the plaintiff by his attorneys, and move 
this Court for summary judgment and the dismissal of 
the defendant’s motion for summary judgment on the 
grounds that the procedural requirements of the law were 
not met and that the plaintiff is entitled to judgment as 
a matter of law. 

/s/ Claude L. Dawson 

CLAUDE L. DAWSON, Esq. 
917 15th Street, N. W. 
Washington, D. C. 

* • • • 


32 Filed Nov 5 1952 Harry M. Hull, Clerk 

Memorandum 

Plaintiff was employed in the Bureau of Internal Reve¬ 
nue from May 1, 1939 until December 7, 1951, when he 
was removed. At the time of his removal plaintiff was 
a non-veteran, classified employee holding the position of 
Deputy Collector G.S.-9. 

In a letter dated September 28, 1951 sent by A. W. 
Fleming, Special Agent In Charge, Philadelphia, Penn- 
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sylvania, plaintiff was notified that certain charges had 
been preferred against him, (defendants’ exhibit #1). 
Plaintiff was charged with accepting fees or gifts for pre¬ 
paring income tax returns over a period of years for 
certain named taxpayers, among whom it was charged 
were those whose income was derived from illegal sources, 
and which fact, it was asserted, was known to plaintiff 
when he prepared their returns. The relevant portion of 
the charge as stated in the letter was as follows: 

“Violation of provisions contained in Sections 28 and 
45 of Bureau of Internal Revenue ‘Instructions to Em¬ 
ployees.’ 

“The substance of the above violation involves accept¬ 
ance of fees or gifts for preparing the income tax returns 
over a period of years for taxpayers ‘Nick’ Robin, Isidore 
Robin, Peter and Catherine Stahl, Anthony and Magda¬ 
lina Matje, and Leo C. Coleman. Amongst this group are 
several whose income is derived from illegal sources, 
which fact was known to you when you prepared their 
returns.” 

Plaintiff made specific reply to these charges by letter, 
(defendants’ exhibit #2). Thereupon plaintiff was 
33 notified that he was removed from service and 
after exhausting his administrative remedies, plain¬ 
tiff brings this action for a declaratory judgment deter¬ 
mining the discharge unlawful and for back salary. 

Subsequently, both plaintiff and defendant moved for 
summary judgment. Defendant contends that inasmuch 
as all the statutory and procedural requirements have 
been met, this Court cannot inquire further, and defendant 
therefore is entitled to summary judgment. Plaintiff, on 
the contrary, asserts that he is entitled to summary 
judgment because it appears from the record that the 
discharge was not made in accordance with the law and 
procedural requirements. 
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(1) Plaintiff first asserts that the charges were not 
set forth in sufficient detail. The regulations of the Civil 
Service Commission, Title 5, Code of Federal Regulations 
9.102 (a) (1) (1949 Ed.) provide, inter alia, that “the 
notice shall set forth specifically and in detail the charges 
preferred against him.” I believe the letter which plain¬ 
tiff received, (defendants’ exhibit #1) substantially met 
this requirement. The fact that plaintiff fully understood 
the nature of the specific charges is clearly indicated by 
his letter of reply, (defendants’ exhibit #2). He spe¬ 
cifically denied that he received from certain individuals, 
whom he conceded informed him they were gamblers, any 
fee, gift or other gratuity for assisting them in the prepa¬ 
ration of their returns. Thus there was raised a con¬ 
troverted issue of fact for the Commissioner to determine. 
Plaintiff relies upon certain language in the case of Deak 
v. Pace, 185 F2d 997. But the Court of Appeals limited 
its decision to the facts involved in that case. The Court 
expressly said it was not laying down a general rule; 
that what might constitute full information in one case 
might be “irrelevant to the circumstances of other cases.” 

The requirement that the reasons for discharge be 
34 in writing is to afford the person charged a fair 

chance to defend himself. Deak v. Pace, supra. 
Standards of an indictment are not required to be met 
in preferring charges against an employee under these 
Civil Service Rules. Bailey v. Richardson, 86 U.S. App. 
D.C. 248, 261, aff. 341 U.S. 918. 

The Court concludes that the letter, (defendants’ ex¬ 
hibit #1) fairly apprised plaintiff of the charges against 
him and complied with the procedural and legal require¬ 
ment of specificity. 

(2) Plaintiff’s assertion that he never received copies 
of any specific charges is without merit. He admits re¬ 
ceiving the letter, (defendants’ exhibit #1) which con¬ 
tained the defendants’ charges against him. 


30 A 


(3) Plaintiff complains further that he was not ad¬ 
vised of his right to furnish affidavits. Although section 
652 provides the plaintiff had the right to file affidavits, 
there is no requirement that he be notified of such a 
right He was not refused the opportunity to do so. 

(4) Nor is there any merit to plaintiff’s position that 
he was not given reasonable time to answer the charges. 
He made no request for an extension of time. He ap¬ 
parently had sufficient time to answer as he was able to 
reply to the charges in detail. 

(5) At the oral argument, plaintiff raised an addi¬ 
tional point not originally presented in his points and 
authorities. He complains that the special agent in charge 
was not the proper person to submit a letter of charges 
to him. Under Civil Service Regulations in effect when 
defendants’ exhibit #1 was mailed to plaintiff, Section 
187 (section 8) Manual of Instructions for Special Agents, 
it is provided that the Special Agent in charge will sub¬ 
mit to the employee a letter of charges and afford him 

an opportunity to reply thereto. That was done in 
35 the instant case. It is clear that the head of em¬ 
ployee agency, the Commissioner, actually dis¬ 
charged plaintiff, (defendants’ exhibit #4). It is true 
that the Commissioner with the aid of his subordinates, 
inquired into and investigated the charges against plain¬ 
tiff. But the final determination of discharge was made 
by the Commissioner himself. In the authorities relied 
on by plaintiff on this issue (99 ALR, 391-399) while it 
is pointed out that the removal must be made by the 
administrative head of the employee agency, nevertheless, 
it is also indicated in some of those cases that such head 
of the employing agency may inquire into, investigate 
and determine the charges with the aid of subordinates. 

It is now well established that where action is taken 
in removing from office an employee in the classified 
service and the action is in accordance with the proced- 
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ural and statutory requirements, a Court of Law has not 
jurisdiction to inquire into the guilt or innocence of an 
employee as to charges upon which he was removed. 
Carter v. Forrestal, 85 U.S.App.D.C. 53, cert, denied 338 
U.S. 832. 

Having concluded that the procedural and statutory re¬ 
quirements for discharge have been met in the instant 
case, this Court has no jurisdiction to interfere and de¬ 
fendants’ motion for summary judgment should therefore 
be granted. 

/s/ Luther W. Youngdahl 
Judge 

November 5, 1952 

• • • • 

36 Filed Nov 5 1952 Harry M. Hull, Clerk 

Order 

The above-entitled matter came on to be heard before 
the undersigned on a motion by defendant for summary 
judgment and a countermotion by plaintiff for summary 
judgment. 

Upon the arguments of counsel, the authorities submit¬ 
ted on, all the files and proceedings herein, and the memo¬ 
randum filed,' it is hereby 

ORDERED that the defendants’ motion for summary 
judgment is granted and that plaintiff’s countermotion for 
summary judgment is hereby denied. 

/s/ Luther W. Youngdahl 
Judge 

November 5, 1952 

• • • • 


i 
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37 Filed Dec 9 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 9th day of December, 1952, 
that George C. Mulligan, plaintiff in the above entitled 
cause, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the judgment of 
this Court entered on the 5th day of November, 1952 in 
favor of the defendants, against said plaintiff, George C. 
Mulligan. 

/s/ Claude L. Dawson 
Claude L. Dawson 
Attorney for Plaintiff. 

917 - 15th Street N. W. 
Washington 5, D. C. 













QUESTION PRESENTED 


Whether the appellant, a discharged employee of the Bureau 
of Internal Revenue, had notice of the charges against him as 
required by Title 5, U. S. C. § 652 (a). 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11716 

George C. Mulligan, appellant 

v. 

T. Coleman Andrews, Commissioner of Internal Revenue, 

ET AL., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order of the District Court grant¬ 
ing the appellee’s motion for summary judgment. On June 
2, 1952, appellant filed a complaint in the District Court for 
a declaratory judgment to determine his right to employment 
by the United States and for a preliminary mandatory injunc¬ 
tion to enforce such rights (J. A. 2A-9A). It was alleged in 
the complaint that appellant, who is a nonveteran, was ini¬ 
tially appointed to the Bureau of Internal Revenue on May 
1, 1939, and that on December 15, 1941, after having success¬ 
fully passed a competitive civil service examination, he was 
appointed as a classified competitive civil service employee, 
which classification he held until his separation on December 
7, 1951 (J. A. 4A). The communication “Which initially in- 
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formed Mr. Mulligan of his removal for cause” (J. A. 5A), 
was attached to the complaint as Exhibit A and reads as fol¬ 
lows (J. A. 9A-10A, 16A-17A 1 ): 


U. S. Treasury Department 
Internal Revenue Service 

P. 0. Box 1017, Philadelphia 5, Pa., 

September 28,1951. 

***** 

Mr. George Mulligan, 

2907 Disston Street, 

Philadelphia 24, Pennsylvania. 

Dear Sir: An investigation conducted by Special 
Agents Daniel L. Tucker and Joseph J. DiMaggio of 
the Intelligence Unit has developed evidence of mis¬ 
conduct on your part. It, therefore, becomes my duty 
to advise you that the following charge is preferred 
against you: 

1 The “Instructions to Employees” (Defendants’ Exhibits 5 and 6) read, 
in pertinent part, as follows (J. A. 25A): 

“28. Compensation in addition to salary unlawful —All Government 
employees are forbidden by law to accept from any source other than the 
Government of the United States any salary, gift, or other compensation 
for any services rendered in connection with their official duties, except 
such as may be contributed out of the treasury of a State, county, or munic¬ 
ipality (U. S. C., 1934 ed., title 5, Sec. 66). 

“45. Gifts or favors must not be accepted. —The acceptance by officers 
and employees of gifts, gratuities, or favors is forbidden by law and by 
departmental regulations. “Favors” may include many things other than 
money, such, for instance as positions for relatives or friends; tips on horse 
races or stocks; free trips on boat or other transportation lines; accommo¬ 
dations at hotels or clubs; tickets for theaters, prize fights, etc. Whether 
such favors are accepted during periods of leave, annual or otherwise, or 
after office hours, does not in the least lessen the offense (Com. Mims. 2855, 
8672, 3795; and see also sec. 4047 (e). Chapter 46 Internal Revenue Code).” 

The record shows that appellant signed a receipt for a booklet entitled 
“Instructions to Employees” on February 14, 1940 (J. A. 26A-27A). (See 
Defendant’s Exhibit 7.) 
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Violation of provisions contained in Sections 28 and 
45 of Bureau of Internal Revenue "Instructions to 
Employees.” 

The substance of the above violation involves accept¬ 
ance of fees or gifts for preparing the income tax re¬ 
turns over a period of years for taxpayers “Nick” Robin, 
Isidore Robin, Peter and Catherine Stahl, Anthony and 
Magdaline Matje, and Leo C. Coleman. Amongst this 
group are several whose income is derived from illegal 
sources, which fact was known to you when you pre¬ 
pared their returns. 

The purpose of this communication is to afford you 
an opportunity to offer any explanation you may wish 
to make concerning this misconduct on your part, and 
to submit any reasons you may have as to why you 
should not be separated from the service or otherwise 
disciplined. You will be allowed ten days after the 
receipt of this letter in which to make written reply. 
In the event no reply is received within that time, it 
will be assumed that you admit the correctness of the 
charge. You should address your reply to me at Post 
Office Box 1017, Philadlephia 5, Pennsylvania. 

/s/ A. W. Fleming, 

A. W. Fleming, 
Special Agent in Charge. 

Registered Mail. 

Return Receipt Requested. 

Deliver to Addressee Only. 

Appellant’s written reply to the above communication was 
designated “Defendant’s Exhibit 2,” and reads as follows (J. A. 
18A-19A): 2 

* Also attached to the Complaint were affidavits by Leo C. Coleman, Cath¬ 
erine Stahl, Magdaline Matje, Anthony Matje and Peter Stahl, all to 
the effect that appellant’s assistance in the preparation of their income tax 
returns was rendered gratuitously and as an act of kindness and friendship 
(J. A. 10A-14A). The affidavit of Magdaline Matje states that she paid ap- 
peUant from five to ten dollars for the purpose of paying a typist (J. A. 12A). 
No affidavits from “Nick” Robin or Isidore Robin were attached. 
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Phila., Penna., 
October 7, 1951. 

Mr. A. W. Fleming, 

P. 0. Box 1017, 

Phila. 5, Penna. 

Dear Sir: In reply to your letter of Sept. 28, 1951, 
which I received Saturday Sept. 29, 1951, relative to an 
investigation conducted by your office. 

I wish to state the following facts: 

I have never knowingly violated any provisions con¬ 
tained in Sections 28 and 45 of Bureau of Internal Rev¬ 
enue “Instructions to Employees.’ 

I have assisted taxpayers in the preparation of over 
(5,000) income tax returns, in the Main Office, Indus¬ 
trial Plants on assignments and a few personal friends. 

In connection with the money, practically pushed 
upon me by Magdaline Matje, she, knowing I could not 
type and that I had someone type the return for her 
father and mother (Peter and Catherine Stahl), which 
were too lengthy to prepare in longhand, she insisted the 
typing expenses be defrayed by her. 

Relative to the returns of “Nick” Robin, Isadore 
Robin, Leo C. Coleman, I assisted them in the prepara¬ 
tion of their returns from figures submitted by them. 
For this service I never received a fee, gift or any other 
gratuity. They informed me their incomes were derived 
from gambling commission; however, I did not think, 
and still do not think that I violated any Section of Bu¬ 
reau of Internal Revenue “Instructions to Employees,” 
by assisting them in the preparation of their returns. 

In view of the above stated facts, I feel that I should 
not be separated from the Service or otherwise 
disciplined. 

Very truly yours, 

/s/ George C. Mulligan. 

2907 Disston Street. 

Thereupon, appellant was sent the following letter, which 
letter was designated “Defendant’s Exhibit 3” (J. A. 21A): 
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Nov. 27, 1961. 

» # » # * 

Dear Sir: Reference is made to your letter dated 
October 7, 1951, in answer to a letter dated September 
28,1951, addressed to you by Mr. A. W. Fleming, Special 
Agent in Charge, Intelligence Unit, Philadelphia, Penn¬ 
sylvania, in which charges were preferred against you 
for accepting fees or gifts for the preparing of income 
tax returns over a period of years for various taxpayers, 
several of whom derived income from illegal sources, 
which fact was known to you when you prepared their 
returns. 

Careful consideration has been given to your reply, 
together with the facts developed during the investiga¬ 
tion, and the conclusion has been reached that the evi¬ 
dence is such as to show your unsuitability for continu¬ 
ance in the Internal Revenue Service. This office is 
agreeable to accepting your resignation, in lieu of 
removal, if it is submitted to Collector Smith within 
three days from the date of receipt of this communica¬ 
tion. Should you fail to submit your resignation as 
requested, you will be removed from the Service effective 
at the close of business December 7,1951. 

By direction of the Commissioner. 

Very truly yours, 

/s/ J. H. Newman, 

Acting Head, 
Personnel Division. 

The complaint states that, following the exchange of com¬ 
munications as set out hereinabove, appellant exhausted his 
administrative remedies in the following manner. 8 On Decem- 

* Appellant was removed on December 7. 1951. Defendant’s Exhibit 4, 
entitled “Notification of Personnel Action”, shows the following pertinent 
information (J. A. 22A-24A) : 

“1. Name: Mr. George C. Mulligan. 

“2. Date of Birth: 10-23-10. 

“4. Date: 12-7-51. 

“This is to notify you of the following action affecting your employment: 

“5. Nature of Action (use standard terminology): Removal. 

(Footnote continued on p. 8) 
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ber 4, 1951, appellant, through his duly appointed attorney, 
appealed to the regional director, Third U. S. Civil Service 
Region for reinstatement. On February 7, 1952, appellant 
was advised by such regional director that the appeal for rein¬ 
statement. had been denied. On February 18, 1952, appellant 
appealed to the U. S. Civil Service Commission, Washington 
25. D. C., for a reversal of the decision of the regional director. 
On March 21, 1952, appellant was informed by the Chairman 
of the Board of Appeals and Review that the decision of the 
regional director was affirmed (J. A. 5A-6A). The instant 
suit followed on June 2,1952 (J. A. 2A). 

On August 29. 1952. appellees filed a motion for summary 
judgment on the ground that there was no genuine issue of 
material fact and that they were entitled to judgment as a 
matter of law (J. A. 15A). Appellant, on October 6, 1952, 
filed a countermotion for summary judgment on the ground 
that the procedural requirements of the law were not met and 
that he was entitled to judgment as a matter of law (J. A. 
27A). On November 5, 1952, the lower court handed down 
a memorandum opinion, wherein it is stated, inter alia (J. A. 
27A-31A) (See also 108 F. Supp. 296): 

(Youngdahl, J.) * * * Ina letter dated September 
28. 1951 # * # plaintiff was notified that certain 
charges had been preferred against him (defendant’s 

“6. Effective date: 12-7-51. 

“From 

“8. Position Title: Deputy Collector. 

“0. Service Series. Grade. Salary GS-1851-9(721-016 (Vac.) .$5,810 pa. 

"13. Veterans’ Preference: None /X/. 

“21. Remarks: This action is subject to all applicable laws, rules and 
regulations and may be subject to investigation and approval by the United 
States Civil Service Commission. The action may be corrected or canceled 
if not in accordance with all requirements. 

“Procedures under C. S. Reg. 9.103 (a) (1) followed in effecting this 
action. Accepting fees or gifts for the preparing of income tax returns 
over a period of years for various taxpayers, several of whom derived income 
from illegal sources, which fact was known to him when he prepared the 
returns. 

“Approved by Commissioner in wire of 11-27-51. 

“/s/ Francis R. Smith, 
“Fraxci8 R. Smith, 

“Collectorr 


exhibit #1) * * Plaintiff made specific reply to 
these charges by latter (defendant’s exhibit #2). 
Thereupon plaintiff was notified that he was removed 
from service and after exhausting his administrative 
remedies, plaintiff brings this action for a declaratory 
judgment determining the discharge unlawful and for 
back salary. 

(1) Plaintiff first asserts that the charges were not 
set forth in sufficient detail. The regulations of the 
Civil Service Commission, Title 5, Code of Federal Reg¬ 
ulations 9.102 (a) (1) (1949 ed.) provide, inter alia, 
that “the notice shall set forth specifically and in detail 
the charges preferred against him.” I believe the let¬ 
ter which plaintiff received, (defendant’s exhibit #1) 
substantially met this requirement. The fact that 
plaintiff fully understood the nature of the specific 
charges is clearly indicated by his letter of reply (de¬ 
fendant’s exhibit #2) * * *. The Court concludes 
that the letter (defendant’s exhibit #1) fairly apprised 
plaintiff of the charges against him and complied w’ith 
the procedural and legal requirements of specificity. 

(2) Plaintiff’s assertion that he never received copies 
of any specific charges is without merit. He admits re¬ 
ceiving the letter (defendants’ exhibit #1) which con¬ 
tained the defendants’ charges against him. 

(3) Plaintiff complains further that he was not ad¬ 
vised of his right to furnish affidavits. Although section 
652 provides the plaintiff had the right to file affidavits, 
there is no requirement that he be notified of such a 
right. He was not refused the opportunity to do so. 

(4) Nor is there any merit to plaintiff’s position that 
he was not given reasonable time to answer the charges. 
He made no request for an extension of time. He ap¬ 
parently had sufficient time to answer as he was able 
to reply to the charges in detail. 

(5) At the oral argument, plaintiff raised an addi¬ 
tional point not originally presented in his points and 
authorities. He complains that the special agent in 
charge was not the proper person to submit a letter of 
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charges to him. Under Civil Service Regulations in 
effect when defendants’ exhibit #1 was mailed to plain¬ 
tiff, Section 187 (section 8) Manual of Instructions of 
Special Agents, it is provided that the Special Agent 
in charge will submit to the employee a letter of charges 
and afford him an opportunity to reply thereto. That 
was done in the instant case. It is clear that the head 
of employee agency, the Commissioner, actually dis¬ 
charged plaintiff (defendants’ exhibit #4). # * * 

It is now well established that where action is taken 
in removing from office an employee in the classified 
service and the action is in accordance with the pro¬ 
cedural and statutory requirements, a Court of Law has 
not jurisdiction to inquire into the guilt or innocence of 
an employee as to charges upon which he was removed. 
Carter v. Forrestcd, 85 U. S. App. D. C. 53, cert, denied 
338 U. S. 832. 

From the order of the lower court granting appellee’s motion 
for summary judgment and denying appellant’s countermotion, 
appellant now brings this appeal (J. A. 31A-32A). 

STATUTES AND REGULATIONS INVOLVED 

Title 5, U. S. C. § 652, provides, in pertinent part: 

Removal without pay from classified civil service— 
only for cause; notice; copy of charges; time to answer; 
examination; record; persons exempt— 

(a) No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote 
the efficiency of such service and for reasons given in 
writing. Any person whose removal or suspension 
without pay is sought shall (1) have notice of the same 
and of any charges preferred against him; (2) be fur¬ 
nished with a copy of such charges; (3) be allowed 
a reasonable time for filing a written answer to such 
charges, with affidavits; and (4) be furnished at the 
earliest practicable date with a written decision on such 
answer. No examination of witnesses nor any trial 
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or hearing shall be required except in the discretion 
of the officer or employee directing the removal or 
suspension without pay. Copies of the charges, the 
notice of hearing, and answer, the reasons for removal 
or suspension without pay, and the order of removal or 
suspension without pay shall be made a part of the 
records of the proper department or agency, as shall 
also the reasons for reduction in grade or compensation; 
and copies of the same shall be furnished, upon request, 
to the person effected and to the Civil Service Com¬ 
mission. This subsection shall apply to a person 
within the purview of section 863 of this title, only if 
he so elects. * * * 

Title 5, Code of Federal Regulations, § 9.102 (1), provides: 

Action against employees. No employee, veteran or 
nonveteran, shall be separated, suspended, or demoted 
except for such cause as w r ill promote the efficiency of 
the service and for reasons given in writing. The agency 
shall notify the employees in writing of the action 
proposed to be .taken. This notice shall set forth, 
specifically and in detail the charges preferred against 
him. This employe shall be allowed a reasonable time 
for filing a written answer to such charges and furnish¬ 
ing affidavits in support of his answer. 

Civil Service Rules and Regulations, § 9.101 (a) provides: 

Agency responsibility for separation or demotion 
of employees —(a) The employing agency shall re¬ 
move. demote or reassign to another position any em¬ 
ployee in the competitive service whose conduct or ca¬ 
pacity is such that his removal, demotion or reassign¬ 
ment will promote the efficiency of the service. 

Section SI—11 of the Federal Personnel Manual provides: 

7’ik power of removal and suspension —the power 
of removal is incident to the power of appointment in 
the absence of express constitutional or statutory pro¬ 
vision to the contrary.' The Attorney General has held 
that the power to remove a person in the competitive 


10 


service, .is vested solely in the head of the em¬ 

ploying agency. (See 30 op. Atty. Gen. 79, Feb. 24, 
1913.) The power of suspension is incident to the 
power of removal. Cases in which appointing of¬ 
ficer is required to take action —The appointing of¬ 
ficer must take the following action under the circum¬ 
stances indicated: 

1. He shall remove, demote, or reassign to another 
position any employee in the competitive service who 
conduct or capacity is such that his removal, demotion 
or reassignment will promote the efficiency of the serv¬ 
ice. (Required by section 01.3 (d) of Executive Order 
9830, and by section 9.101 (a) of the Commission’s 
Regulation. 

SUMMARY OF ARGUMENT 

Appellant has been removed from his position as a non- 
veteran classified civil-service employee of the Bureau of In¬ 
ternal Revenue. On appeal from an order of the District Court 
granting appellees’ motion for summary judgment in an action 
brough by appellant to detennine his rights to employment, 
appellant contends that the charges filed against him were not 
sufficient in detail, that such charges were not filed by the 
proper administrative official, that he was not given a proper 
opportunity to answer the charges, that he was not given a 
proper hearing and that there was no finding that his removal 
was for such cause as will promote the efficiency of the service. 

The record shows that appellant, a Deputy Collector, was 
charged with accepting fees or gifts for preparing the income 
tax returns over a period of years for seven specific taxpayers, 
among whom are several whose income was known to appellant 
to be derived from illegal sources, in violation of Sections 28 
and 45 of the Bureau of Internal Revenue “Instructions to 
Employees.” Such charge informed appellant with reasonable 
certainty and precision of the cause for his removal. In addi¬ 
tion, appellant filed a prompt reply to such charges wherein 
his very words indicates that he fully and completely under¬ 
stood the nature of the charges and his actions in connection 
therewith. 
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In accordance with the pertinent statutes and regulations, 
the Special Agent in Charge was the proper administrative 
official to file the charges. Furthermore, the law is now well 
settled that a hearing is not required prior to the removal of 
a civil service employee and that the courts are without juris¬ 
diction to determine the guilt or innocence of an employee 
who has been followed. Therefore, the lower court was cor¬ 
rect in granting the motion for summary judgment. 

ARGUMENT 

I 

The lower court correctly granted appellees’ motion for 
summary judgment because it lacked jurisdiction to inquire 
into appellant’s guilt or innocence since the record showed 
that the procedural steps required by statute in the dis¬ 
charge of a non-veteran classified civil service employee 
were followed. 

1. The charges filed against appellant were sufficient in de¬ 
tail. Appellant contends that the charges filed against him 
were not sufficient in detail so that he could not properly an¬ 
swer such charges. However, the record clearly shows to the 
contrary. 

The procedure to be followed in removing a classified non- 
veteran civil-service employee for cause is found in Title 5 
U. S. C. § 652. Said section provides in part as follows: 

Removal without pay from classified civil service — 
Only for cause; notice; copy of charges; time to answer; 
examination; record; persons exempt, (a) No person 
in the classified civil service of the United States shall 
be removed or suspended without pay therefrom except 
for such cause as will promote the efficiency of such serv¬ 
ice and for reasons given in writing. Any person whose 
removal or suspension without pay is sought shall (1) 
have notice of the same and of any charges preferred 
against him; (2) be furnished with a copy of such 
charges; (3) be allowed a reasonable time for filing a 
wTitten answer to such charges, with affidavits; and 
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(4) be furnished at the earliest practicable date with a 
written decision on such answer # # # 

Pursuant to this section the regulations of the Civil Service 
Commission, Title 5 Code of Federal Regulations § 9.102 (a) 
(1) (1949 Ed.), provides in part: 

(1) Actions against employees. No employee, vet¬ 
eran or nonveteran, shall be separated, suspended, or 
demoted except for such cause as will promote the 
efficiency of the service and for reasons given in writing. 
The agency shall notify the employee in writing of the 
action proposed to be taken. This notice shall set forth, 
specifically and in detail, the charges preferred against 
him. The employee shall be allowed a reasonable time 
for filing a written answer to such charges and furnish¬ 
ing affidavits in support of his answer. He shall not, 
however, be entitled to an examination of witnesses, nor 
shall any trial or hearing be required except in the 
discretion of the agency. If the employee answers 
the charges, his answer must be considered by the^ 
agency. 1 Following consideration of the answer, the 
employee shall be furnished at the earliest practical 
date with a written decision. If the agency determines 
that removal or other action is warranted, the employee 
shall be notified in the decision of th^ reasons for the 
action taken and its effective date.) Copies of tfie 
charges, notice of hearing (if any), answer, reasons for 
removal, or other action, shall be made a part of the 
record of the department or agency concerned. 

Pursuant to section 9.102 (a) (1) of the Commisisoner’s 
regulations, the following interpretation of procedural require¬ 
ments for dismissal was promulgated and is found on page 
51-21 of the Federal Personnel Manual: 

# 

Notice of Proposed Action .—The reasons for the 
proposed action need not be formulated with the tech¬ 
nical nicety required in an indictment, and the superior 
does not have to substantiate them by evidence. How¬ 
ever. they should be stated specifically enough, and 
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clearly enough, that the alleged ground for the action 
may be clearly understood and that the employee may 
know the particular offense or offenses charged against 
him * * *. 

It is not required by law that the employee be advised 
of the identity of the person or persons who have pre¬ 
ferred charges against him with the appointing officer. 

The question presented is whether the letter to appellant, dated 
September 28, 1951, meets the standard of specificity required 
by the above-quoted sections. Such letter reads as follows 
(J. A. 9A-10A): 

An investigation conducted by Special Agents Daniel 
L. Tucker and Joseph J. DiMaggio of the Intelligence 
Unit has developed evidence of misconduct on your part. 
It, therefore, becomes my duty to advise you that the 
following charge is preferred against you: 

Violation of provisions contained in sections 28 and 
45 of Bureau of Internal Revenue “Instructions to 
Employees. ,, 

The substance of the above violation involves the 
acceptance of fees or gifts for preparing the income-tax 
returns over a period of years for taxpayers “Nick” 
Robin, Isidore Robin, Peter and Catherine Stahl, An¬ 
thony and Magdalina Matje, and Leo C. Coleman. 
Amongst this group are several whose income is derived 
from illegal sources, which fact was known to you when 
you prepared their returns. 

The purpose of this communication is to afford you 
an opportunity to offer any explanation you may wish 
• to make concerning this misconduct on your part, and 
to submit any reasons you may have as to why you 
should not be separated from the service or otherwise 
disciplined. You will be allowed ten days after the 
receipt of this letter in which to make written reply. 
In the event no reply is received within that time, it 
will be assumed that you admit the correctness of the 
charge. You should address your reply to me at Post 
Office Box 1017, Philadelphia 5, Pennsylvania. 
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An analysis of the letter to appellant reveals that the charges 
were based on violations of sections 28 and 45 of a manual of 
the Bureau of Internal Revenue entitled “Instructions to Em¬ 
ployees/’ copies of which are included in the record (J. A. 25A). 
The record also shows a receipt of said manual by appellant 
(J. A. 26A-27A). The two sections upon which the charges 
were predicated are based on criminal violations contained 
in the United States Code. See Title 18 U. S. C. § 1914, and 
Title 26, U. S. C. § 4047 (e). Thus, there is no doubt that 
appellant was informed of the nature of the violation with 
which he was charged (J. A. 17A). 

Turning next to the charge, the record shows that appellant 
was informed that the violation involved the acceptance of 
fees or gifts for preparing income tax returns of certain named 
individuals. In addition, the time of such violations was defi¬ 
nitely established as “over a period of years.” Hence, appel¬ 
lant was informed of the violation, and of his acts constituting 
such violation (J. A. 17A). 

The requirement that the reasons for disciplinary action be 
in writing is to afford the person charged a fair chance to defend 
himself. In Deak v. Pace (1950), 88 U. S. App. D. C. 50, 185 
F. 2d 997, this Court stated (185 F. 2d at 999): 

The controlling question is whether the Secretary, 
acting through his designated officer, fully informed 
appellants of the reasons for their removal. * * * 

We think that in keeping with the plain terms of the 
statute and the Secretary’s Order the information must 
be sufficient to inform the employee with reasonable 
certainty and precision of the cause for his removal. 
Only thus can he, upon receiving the information, take 
full advantage of the right granted by the statute to 
“submit, within thirty days thereafter, such statements 
or affidavits, or both, as he may desire to show why he 
should be retained and not removed.” [Emphasis 
added.] 

Surely, appellant had the requisite information necessary to 
enable him to defend himself and to show why he should be 
retained and not removed. Deviny v. Campbell (1952), 90 
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U. S. App. D. C. 171 at 173, 194 F. 2d 876; Blackmon v. Lee 
(1953), — U. S. App. D. C. —, 205 F. 2d 13. 

The charges are not required to meet the standard of an 
indictment. In Bailey v. Richardson , 86 U. S. App. D. C. 248, 
261, 182 F. 2d. 46, affirmed 341 U. S. 918, it is stated: 

The claim must be that the due process clause re¬ 
quires, in dismissals of subordinate Government em¬ 
ployees, specificity in charges equivalent to that of valid 
criminal charges * * *. Even if the due process clause 
applies, we would think it does not require so much. 

Appellant’s reply is ample evidence of his complete understand¬ 
ing of the charges against him. In the first place, appellant 
did not claim at that time that the charges lacked specificity 
or were too general. In the second place, he made full answer 
to the charges. He denied knowingly violating any provisions 
contained in section 28 and 45 of the manual “Instructions to 
Employees.” His letter of reply also stated (J. A. 19A): 

In connection with the money, practically pushed 
upon me by Magdalina Matje, she, knowing I could not 
type and that I had someone type the return of her 
father and mother (Peter and Catherine Stahl), which 
were too lengthy to prepare in longhand, she insisted 
the typing expenses be defrayed by her. 

Relative to the returns of “Nick” Robin, Isidore 
Robin, and Leo C. Coleman, I assisted them in the prep¬ 
aration of their returns from figures submitted by them. 
For this service I never received a fee, gift, or any other 
gratuity. They informed me their incomes were de¬ 
rived from gambling commissions; however, I did not 
think and still do not think that I violated any section 
of Bureau of Internal Revenue “Instructions to Em¬ 
ployees,” by assisting them in the preparation of their 
returns. 

Appellant’s letter of reply shows conclusively that he knew 
and understood the charges against him. Appellant discusses 
therein his “assistance” to the various taxpayers mentioned in 
the charges, he explains his receipt of money from Magdalina 
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Matje, he acknowledges the fact that he knew the taxpayers 
to be gamblers, and he demonstrates that he knew that the 
“Instructions to Employees” were the basis for the charges 
(J. A. 19A). Therefore, appellant’s contention that the 
charges against him were not specific is without foundation 
or merit. See: Blackmon v. Lee (1953), supra.; Terry v. Ste¬ 
vens (1953), — U. S. App. D. C. —, 203 F. 2d 219; Hammond 
v. Hull (1942), 76 U. S. App. D. C. 301 at 304, 131 F. 2d 23; 
Levine v. Farley (1939), 70 App. D. C. 381, 107 F. 2d 186, 
cert, denied 30S U. S. 622. 

2. The charges were filed by the proper administrative 
official. Appellant contends, that while it may have been 
proper for Mr. A. W. Fleming, the Special Agent in Charge of 
the Intelligance Unit of the Bureau of Internal Revenue to 
investigate appellant’s case, he had no authority to file any 
charges against him, and that any charges should have been 
filed by the appointing authority. This contention is without 
merit. 

That Congress did not attempt to establish the administra¬ 
tive procedure to be invoked in the discharge of classified Civil 
Service employees is evidenced by the silence of the applicable 
statute on such subject. Title 5 U. S. C. § 652. Pursuant to 
such statute, the Civil Service Commission promulgated cer¬ 
tain regulations empowering the agencies involved to discharge 
its employees. 5 C. F. R., Section 9.101, provides in part as 
follows: 

(a) The employing agency shall remove, demote or 
reassign to another position any employee in the com¬ 
petitive service whose conduct or capacity is such that 
his removal, demotion or reassignment will promote the 
efficiency of the service. 

The employing agency herein concerned is the Bureau of 
Internal Revenue under the direction of T. Coleman Andrews, 
Commissioner of Internal Revenue. On July 3,1945, the then 
Commissioner, issued certain regulations covering the question 
under consideration. These regulations were in full force and 
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effect on September 28,1945, the date the instant charges were 
sent to appellant, and read, in pertinent part, as follows (U. S. 
Treasury Department, Bureau of Internal Revenue, Intelli¬ 
gence Unit, Manual of Instructions for Special Agents, July 
1945): 

Section V. Investigation of Charges Against 
Employees 

Section 187. Civil Service employees. —An employee 
with civil service status may not be removed from the 
service, or otherwise disciplined, unless he has been no¬ 
tified of the charges in writing and has been given an 
opportunity to make answer thereto. After receiving 
the report of the special agent, the special agent in 
charge will determine if a recommendation for discipli¬ 
nary action should be made. If such is his determina¬ 
tion and the employee has a civil service status, the spe¬ 
cial agent in charge will submit to the employee a letter 
of charges, and afford him an opportunity to make reply 
thereto. A copy of the letter of charges and the answer 
thereto, if reply is made, must be attached to the file for 
consideration in the Bureau. * * * [Emphasis 
added.] 

Thus, it is clear that Congress has seen fit to permit each 
governmental agency to handle the discharge of its employees. 
The Bureau of Internal Revenue, in turn, has seen fit to have 
its Special Agents in Charge submit the letters of charges and 
appellant has no cause to complain when such action was 
taken in his case. It should be noted that the written report 
of findings was submitted to appellant by the Acting Head 
of the Personnel Division “By direction of the Commissioner” 
(J. A. 21 A) and that appellant was removed by the Collector 
in charge of appellant’s Field Division, which action was 
“Approved by Commissioner in wire of 11-27-51” (J. A. 23A- 
24A). Therefore, appellant was properly notified of the 
charges against him, and after he promptly answered such 
charges, was duly discharged by employing agency. See 
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Levy v. Woods (1948), 84 U. S. App. D. C. 138 at 139, 171 
F. 2d 145. 4 

3. Appellant answered the charges. Appellant states that 
he was given no proper opportunity to answer any charges 
against him (Br. at pp. 4-5). Such contention is answered by 
the facts. The letter of notice to appellant, dated September 
28,1951, contained the following remarks (J. A. 17A): 

* * * The purpose of this communication is to afford 
you an opportunity to offer any explanation you may 
wish to make concerning this misconduct on your part, 
and to submit any reasons you may have as to why you 
should not be separated from the Service or otherwise 
disciplined. You will be allowed ten days after the re¬ 
ceipt of this letter in which to make written reply. In 
the event no reply is received within that time, it will 
be assumed that you admit the correctness of this 
charge. * # * 

According to appellant’s own statement, he received the 
above letter on September 29, 1951 (J. A. 18A). And, eight 
days later, he sent a reply letter wherein he responded to and 
answered the charges against him. Hence, his present conten¬ 
tion is factually without merit. See Blackmon v. Lee, supra; 
Hammond v. Hull, supra; Levine v. Farley, supra. 

4. A hearing is not required. Appellant contends that he 
was not given a proper hearing. However, the law is now 
manifestly clear that a Federal employee is not entitled to a 
hearing prior to removal. Title 5 U. S. C. § 652 (a) expressly 
states, in pertinent part: 

No examination of witnesses nor any trial or hearing 
shall be required except in the discretion of the officer of 

‘Appellant also contends on appeal that, prior to removal, there must 
be a finding that the removal was for such cause as would promote the 
efficiency of the service (Br. at p. 8). This point was not raised below 
and cannot be considered on appeal. However, it is submitted that the 
phrase “except for such cause as will promote the efficiency of such 
service” as used in Title 5 U. S. C. §652 (a) is one of definition and not 
of art and that the acceptance of fees or gifts by a Deputy Collector for 
preparing income tax returns for known gamblers is sufficient cause within 
its meaning. See Blackmon v. Lee, supra; Terry v. Stevens, supra: 
Kutcher v. Gray (1952), 91 U. S. App. D. C. 266 at 269, 199 F. 2d 783; and 
Carter v. Forrestal (1949), 85 U. S. App. D. C. 53, 175 F. 2d 364. 


employee directing the removal or suspension without 
pay. * * * 

The Administrative Procedure Act also expressly stipulates 
that no adjudication of record is required “in the selection or 
tenure of an officer or employee of the United States * # 
Title 5 U. S. C. § 1004. And this Court, in Bailey v. Richard¬ 
son, supra, stated that “no trial or hearing shall be required” 
(86 U. S. App. D. C. at 258). 

Therefore, by statute and by judicial construction, the only 
required record of a discharge for cause from Federal service 
is a record of charges, notice of hearing, answer, reasons for 
removal and order of removal. Title 5 U. S. C. § 652 (a). Such 
records here and they are all sufficient. 

5. The lower court could not determine appellant's guilt or 
innocence. It should be noted that appellant makes an argu¬ 
ment to the effect that there was an issue of fact before the 
lower court, namely, his guilt or innocence, and that summary 
judgment could not be granted against him (Br. at p. 6). This 
argument lacks merit because this Court has repeatedly stated 
that it is beyond the jurisdiction of the District Court to review 
the evidence on which a discharge from Federal service is based 
when, as here, the statutory procedures have been followed. 
Terry v. Stevens, supra ; Powell v. Brannan (1952), 91 U. S. 
App. D. C. 16,196 F. 2d 871; Deviny v. Campbell, supra; Car¬ 
ter v. Forrestal, supra; Freedman v. Schwellenbach (1947), 
81 U. S. App. D. C. 365,159 F. 2d 22, cert, denied 330 U. S. 838; 
Hammond v. Hull, supra; Levine v. Farley, supra; United 
States ex rel. Taylor v. Tajt, 24 App. D. C. 95, writ of error dis¬ 
missed, 203 U. S. 461. As appellant’s complaint fully demon¬ 
strates he (1) received notice; (2) was furnished a copy of the 
charges, which charges were set out in sufficient detail; (3) was 
allowed reasonable time for filing a written answer, and did, 
in fact, file an answer; and (4) was furnished promptly a de¬ 
cision in writing. This being so, the lower court had “no juris¬ 
diction to interfere” (J. A. 31 A), and appellees’ motion for 
summary judgment was properly granted. 


'A) 


CONCLUSION 

Wherefore, it is respectfully submitted that the order of the 
District Court should be affirmed. 

Leo A. Rover, 

United States Attorney. 
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Assistant United States Attorneys. 


U 9. GOVERNMENT PRINTING OFFICE. 1999 





